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Introduction

At its meeting of 1 to 3 April 2008, having regard to the Recommendation made by the
Twenty-First Session of the Conference,* the Council on General Affairs and Policy of the
Hague Conference invited the Permanent Bureau to prepare a questionnaire on the
feasibility of developing a protocol to the Hague Convention of 23 November 2007 on the
International Recovery of Child Support and Other Forms of Family Maintenance (“the
2007 Child Support Convention”) to deal with the international recovery of maintenance
in respect of vulnerable persons. It was recommended and concluded that the responses
should be submitted to the Special Commission on the implementation of that
Convention? and a report made to the Council meeting of 2010.

This Questionnaire is addressed to all the Members of the Organisation as well as non-
Member States of the Organisation that participated as Observers in the Twenty-First
Session of the Hague Conference on Private International Law held in The Hague from
5 to 23 November 2007.

In view of the possible preparation of an analysis of the responses before the November
2009 Special Commission and in the light of a number of additional documents that will
be distributed during the next three months for comments at different dates in
September and October,® the Permanent Bureau would very much appreciate receiving
your response to this Questionnaire (in either English or French) before 24 July 2009.
Answers should be sent via e-mail to < secretariat@hcch.net > with the following
heading in the subject field: “Questionnaire — Vulnerable Persons Protocol — [name of the
Member of the Organisation / non-Member State]”.

Identification

For follow-up purposes
Name of State / Organisation: Argentina

Name of contact person: Dra. Maria del Carmen Seoane de Chiodi- Directora
de Asistencia Judicial Internacional

Dra. Maria Isabel Rua —Consultora Juridica

Name of Authority / Office: Direccion de Asistencia Judicial Internacional del
Ministerio de Relaciones Exteriores, Comercio
Internacional y Culto.

Telephone number: (54) 11 4819-7171/ 4310-8377

E-mail address: msc@mrecic.gov.ar isr@mrecic.gov.ar

1 Recommendation No 9 of the Final Act of the Twenty-First Session of the Hague Conference on Private
International Law, 23 November 2007, provides that: “The Twenty-First Session [...] [rlecommends that the
Council on General Affairs and Policy should consider as a matter of priority the feasibility of developing a
Protocol to the Hague Convention [of 23 November 2007] on the International Recovery of Child Support and
Other Forms of Family Maintenance to deal with the international recovery of maintenance in respect of
vulnerable persons. Such a Protocol would complement and build upon the Hague Convention of 13 January
2000 on the International Protection of Adults.”

2 This Special Commission will take place in The Hague during the second and third weeks of November 2009. A
convocation for the meeting with precise dates and a draft agenda will be sent in June 2009.

% Such documents will include a draft Handbook for case workers on the operation of the 2007 Child Support
Convention, a checklist for implementation, draft Recommended Forms, a draft Country Profile and preliminary
documents on the development of iSupport, the international electronic case management and Internet based
communication system in support of the 2007 Child Support Convention.


mailto:msc@mrecic.gov.ar

Uploading of the Responses onto the HCCH Website

The Permanent Bureau envisages uploading the responses to this Questionnaire onto the
HCCH website, as this may assist other States / Organisation in preparing their own
responses or their position before the November 2009 Special Commission. Does your
State / Organisation agree to making its response available for uploading onto the HCCH
website?

[X] YES — Our response to the Questionnaire may be uploaded onto the HCCH website
[ 1 NO — No detail of our response may be uploaded onto the HCCH website

In the absence of an answer to this question your response to the Questionnaire will be
uploaded onto the HCCH website.



Background

The issue of the application of the 2007 Child Support Convention to vulnerable persons
was raised during the Twenty-First Session of the Conference. According to some States,
the 2007 Child Support Convention in its entirety should have been applicable on a
mandatory basis to maintenance in respect of vulnerable persons. However, other States
were not ready to accept this proposal without examining its full implication. There was
not enough time to do so during the Session; which explains Recommendation No 9 of
the Final Act of the Twenty-First Session.*

As an introduction to this Questionnaire it is necessary to explain the extent to which
maintenance obligations in respect of vulnerable persons:® (A) are already included
within the compulsory scope of the 2007 Child Support Convention; (B) may be brought
within its scope by a declaration made by a Contracting State under Article 2(3);
(C) cannot be brought within the scope of the Convention; and, (D) are not per se within
the scope of the Hague Convention of 13 January 2000 on the International Protection of
Adults (“the 2000 Adults Convention”).

(A) Maintenance obligations in respect of vulnerable persons which come within the
compulsory scope of the Convention®

Where the vulnerable person is a child below the age of 21 years,’ maintenance
obligations of a parent towards him or her come within the compulsory scope of the
Convention by virtue of Article 2(1) a). The obligations arise from the parent / child
relationship regardless of whether the child is or is not a vulnerable person.

Similarly where the vulnerable person is a spouse, maintenance obligations of the other
spouse towards him or her come within the compulsory scope of the Convention if and
when the conditions of Article 2(1) b) or c) are met. The obligations arise from the
spousal relationship regardless of whether the spouse is or is not a vulnerable person.

There is only one case in which an obligation towards a vulnerable person as such comes
within the compulsory scope of the Convention. The Convention provides in Article 37(3)
that it shall apply, in the case of direct requests to competent authorities, “to a decision
granting maintenance to a vulnerable person over the age specified in [Article 2(1) a)]
where such decision was rendered before the person reached that age and provided for
maintenance beyond that age by reason of the impairment”.

(B) Maintenance obligations in respect of vulnerable persons which may be brought
within the scope of the Convention by Contracting States

A Contracting State may by declaration bring within the scope of the Convention (or any
part of the Convention) any obligation towards a vulnerable person which arises from a
family relationship, parentage, marriage or affinity. The following are some examples:

4 See, supra, note 1, for the text of Recommendation No 9.

5 For the purpose of the 2007 Child Support Convention “‘vulnerable person’ means a person who, by reason of
an impairment or insufficiency of his or her personal faculties, is not able to support him or herself” (Art. 3 f)).

5 1t should be noted that the scope of the Hague Protocol of 23 November 2007 on the Law Applicable to
Maintenance Obligations is broader than that of the Convention and that therefore the Protocol automatically
applies to a broad range of maintenance obligations in respect of vulnerable persons, in particular to any such
obligations which arise “from a family relationship, parentage, marriage or affinity” (Art. 1(1)).

7 Or 18 years depending on whether a State has made a reservation in accordance with Art. 2(2).
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- an obligation of a parent towards a child over the age of 21 years where
impairment arises after that age;

- an obligation of a parent towards a child over the age of 21 years where an
impairment and an obligation arise before that age in cases other than those
covered by Article 37(3);

- an obligation of one spouse towards the other where that other spouse is a
“vulnerable person” in cases other than those covered by Article 2(1) b) and c);

- an obligation of any other specified relation (such as a grandparent, a
grandchild, an uncle or aunt, a niece or nephew) towards a vulnerable person.

Any such declaration made by one Contracting State will give rise to mutual obligations
between that State and any other Contracting State which has made an equivalent
declaration (Art. 2(3)).

(C) Maintenance obligations in respect of vulnerable persons which cannot be brought
within the scope of the Convention

It may well be that most recognised maintenance obligations towards vulnerable persons
come within categories (A) and (B) above. However, some countries may recognise
circumstances in which a maintenance obligation towards a vulnerable person is placed
on a person or a body with no family relationship with the vulnerable person. Indeed, it is
part of the purpose of this Questionnaire to discover the extent to which such obligations
exist.

(D) The 2000 Adults Convention does not apply to maintenance obligations per se

Even though the 2000 Adults Convention does not apply to maintenance obligations
per se, it is applicable to the issue of powers of representation which would include
provisions to make arrangements for the international recovery of maintenance on behalf
of the adult who is not in a position to protect his or her interests. For example, in
accordance with Article 15 of the 2000 Convention, the law of the adult’s habitual
residence at the time of the agreement or act, unless one of the laws mentioned in
Article 15(2) has been designated expressly in writing, would govern the existence,
extent, modification and extinction of powers of representations. Article 16 which
provides for the withdrawal or modification of powers of representation by measures
taken by an authority having jurisdiction under the 2000 Convention would also be
applicable.

In the light of this background, the objectives of the Questionnaire are:

(&9 to learn more from States concerning maintenance provisions under domestic
laws in respect of vulnerable persons;

2) to identify any special rules which may need to be added to the 2007 Child
Support Convention, by way of a protocol, with regard to those maintenance obligations
in respect of vulnerable persons which are within or are capable of being brought within
the scope of the Convention; and

3) to identify any categories of maintenance obligations towards vulnerable persons
which at the moment cannot be brought within the scope of the Convention.



Questions

(A) Maintenance obligations in respect of vulnerable persons which come within the
compulsory scope of the Convention

1) Does the law of your State / Organisation provide specifically for maintenance
obligations arising from a parent-child relationship towards a vulnerable person under the
age of 21 years (or 18 years)?

[ ]YES
[X] NO

No. Our legal system expressly provides that minor children are entitled to support until
they reach the age of majority (21), regardless of the extent of their legal capacity. If
incapacitated upon reaching the age of majority, the beneficiary will be entitled to
recover support, provided that he or she is adjudged insane by a court of law. The
declaration of insanity may be obtained only once the age of majority is reached,
because prior to that time protection is afforded by the law on account of minority.

Traduccioén al espafol:

No. Nuestro régimen legal contempla expresamente la obligacién alimentaria en favor de
los menores hasta alcanzar la mayoria de edad (21 afios), independientemente del grado
de capacidad que aquellos detenten. Si llegado a la mayoria de edad, el menor fuera
incapaz, tendra derecho a reclamo de alimentos, previa declaracién judicial de demencia.
La demencia s6lo podra tramitarse una vez alcanzada la mayoria de edad, puesto que
durante la minoridad, la proteccion de la ley la obtiene por tal caracter.

2) Does the law of your State / Organisation provide specifically for maintenance
obligations for a spouse towards a vulnerable spouse?

[1YES
[X] NO

Our legislation expressly provides for spousal maintenance and the reciprocal duty of
support between spouses regardless of their health status (pursuant to Section 198 of
the Argentine Civil Code.

It refers to health status only in the case of legal separation. Section 203 of the
Argentine Civil Code provides that “one of the spouses may apply for legal separation on
grounds of permanent and serious mental condition, alcoholism or drug addiction of the
other spouse, if these cause such conduct disorder as to make it impossible for both
spouses to live together or for the affected spouse to live with their children.

When legal separation is decreed on any of these grounds, the spouse applying for legal
separation must provide support to the affected spouse and is required to provide the
necessary means for the latter’s treatment and recovery in accordance with both
spouses’ needs and resources (pursuant to Section 208 of the Argentine Civil Code).

If the supporting spouse dies, the law provides that the support obligation passes to the
decendent” s estate, even if divorce has been obtained, with the heirs having to arrange,
before the partition, how they are going to continue complying with the obligation.
Although it refers only to heirs, this provision is construed to be binding on legatees as
well, because the support obligation is a charge imposed on the estate.

Traduccioén al espafiol:
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Nuestra legislacion prevé expresamente la obligacion alimentaria y el deber de asistencia
reciproca entre coényuges, independientemente del estado de salud de los mismos
(Conforme Art. 198 del Cédigo Civil).

Sélo hace referencia al estado de salud, al regular la separaciéon personal. En tal sentido,
dispone el Art. 203 del Cédigo Civil que “uno de los cdnyuges puede pedir la separacion
personal en razén de alteraciones mentales graves de caracter permanente, alcoholismo
o0 adiccibn a la droga del otro cényuge, si tales afecciones provocan trastornos de
conducta que impiden la vida en comun o la del conyuge enfermo con los hijos.”

Cuando la separacién se decreta por alguna de estas razones, el conyuge sano que ha
demandado la separacion, debera pasar alimentos al enfermo y ademas estara obligado
a proveer los medios necesarios para su tratamiento y recuperacion, teniendo en cuenta
las necesidades y recursos de ambos cényuges. (Conf. Art. 208 del Cédigo Civil).

Si se produjere el fallecimiento del alimentante, sefiala la ley que- aunque se hubiere
disuelto el vinculo matrimonial por divorcio vincular con anterioridad- la prestacion sera a
cargo de la sucesion, debiendo los herederos prever, antes de la particion, el modo de
continuar cumpliéndola. Aunque la norma alude sélo a los herederos, se interpreta que la
obligacion pesa también sobre los legatarios, porque la obligacién viene a ser una carga
de la sucesion.

3) Can you please identify any special rules which may need to be added to the 2007
Child Support Convention, by way of a protocol, with regard to maintenance obligations:
a) arising from a parent-child relationship towards a vulnerable person under the age of
21 years (or 18 years); or, b) for a spouse towards a vulnerable spouse:

a)

b)

(B) Maintenance obligations in respect of vulnerable persons which may be brought
within the scope of the Convention by Contracting States

4) Does the law of your State / Organisation provide specifically, in respect of
vulnerable persons, for maintenance obligations arising from:

- a family relationship [ 1YES/ [X] NO
- parentage [ 1YES/ [X]NO
- marriage [ 1YES/ [X]NO
- affinity [ JYES/ [X] NO

No. Maintenance obligations are regulated without regard to the parties” capacity.
Maintenance is bases on familiy relationship, irrespective of the parties” health status.

In this regard, blood relatives owe each other maintenance obligations in the following
order:

1. Ascendants and descendants. Between them, support must be provided preferably
by the closest in degree of relationship. In the case of equal degrees, support
must be provided by those who are best able to provide it;



2. Siblings and half siblings.
Maintenance obligations between relatives are reciprocal.

The relative applying for maintenance must prove that he or she lacks means of support
and that he or she is unable to obtain support through employment, irrespective of the
cause that le him or her to this situation.

Argentine law referes to health status in the case of maintenance obligations only when it
regulates legal separation on grounds of “permanent mental condition” of one of the
spouses. This situation was discussed in the answer to question (2).

Traduccioén al espafol:

No. La obligacién alimentaria se encuentra regulada con independencia de la capacidad
de las partes. Es debida por el vinculo, mas alla del estado de salud.

En tal sentido, los parientes por consanguinidad se deben alimentos en el orden siguiente.
1° los ascendientes y descendientes. Entre ellos estaran obligados preferentemente los
mas proximos en grado y a igualdad de grados, los que estén en mejores condiciones
para proporcionarlos;

2° los hermanos y medio hermanos.

La obligacion alimentaria entre parientes, es reciproca.

El pariente que pide alimentos debe probar que le faltan los medios para alimentarse, y
que no le es posible adquirirlos con su trabajo, sea cual fuese la causa que lo hubiere
reducido a tal estado.

La Ley argentina solo hace referencia al estado de salud en materia alimentaria, al
regular la separacion personal por la causal de “alteraciones mentales de caracter
permanente” de uno de los cbnyuges. Esta hipotesis fue analizada al responder la
pregunta N° 2.

5) Does your State / Organisation intend to extend the application of the whole or any
part of the Convention to maintenance obligations arising from a family relationship,
parentage, marriage or affinity which would include vulnerable persons?

[X] YES
[ 1NO
[ 1 Not yet determined
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6) If you replied YES to Question 5), please indicate the relationship(s), which would
include vulnerable persons, to which you would extend the Convention:

[X] family

[X] parentage
[X] marriage
[X] affinity

7) If you replied YES to Question 5), please indicate the parts of the Convention to
which you would extend the relationship(s) identified in Question 6):

[X] the whole Convention
[ ] the whole Convention, with the exception of Chapters Il and IllI
[ ] other, please specify:

8) Please identify any special rules which may need to be added to the 2007 Child
Support Convention, by way of a protocol, with regard to those maintenance obligations
in respect of vulnerable persons which are capable of being brought within the scope of
the Convention:

(C) Maintenance obligations in respect of vulnerable persons which cannot be brought
within the scope of the Convention

9) Does the law of your State / Organisation provide specifically for maintenance
obligations which do not arise from a family relationship, parentage, marriage or affinity
in respect of vulnerable persons?

[X] YES
[ I1NO

The Argentine Civil Code sets forth the obligation to provide maintenance to a donor,
when the donation is not subject to a charge. In this regard, Section 1837 of the
Argentine Civil Code requires a donee to provide maintenance to the donor when the
latter has no means of self-support. However, the donee can be exempted from this
obligation by returning either the donated property or the value of such property if it has
been disposed of.

Traduccioén al espafiol

El codigo Civil de la Republica Argentina prevé la obligacion de prestar alimentos a favor
del donante, cuando la donaciéon fuese sin cargo. En dicho supuesto, previsto en el art.
1837 del Cadigo Civil, el donatario esta obligado a prestar alimentos al donante que no
tuviese medios de subsistencia; pero puede librarse de esta obligacion devolviendo los
bienes donados, o el valor de ellos si los hubiese enajenado.

10) Please identify any categories within your State / Organisation of maintenance
obligations towards vulnerable persons which at the moment cannot be brought within
the scope of the Convention:
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11) Please identify any special rules which may need to be added to the 2007 Child
Support Convention, by way of a protocol, with regard to those maintenance obligations
in respect of vulnerable persons which at the moment cannot be brought within the
scope of the Convention:

General questions

12) Does your State / Organisation have bilateral, regional or international agreements
in place that deal specifically with maintenance obligations in respect of vulnerable
persons?

[ ]YES
[x] NO

13) If you replied YES to Question 12), please identify the categories of maintenance
obligations towards vulnerable persons which fall within the scope of the bilateral,
regional or international agreements referred to therein:

14) Do you see the need for the development of a protocol to deal with the international
recovery of maintenance in respect of vulnerable persons?

[ 1YES
[X] NO

15) Any other remarks:

Thank youl!



